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3T /ORDER

Per Shri D.S.Sunder Singh, Accountant Member :

This appeal is filed by the revenue against the order of Commissioner
of Income Tax (Appeals)-3, [CIT(A)], Visakhapatnam in Appeal
No.56/2018-19/CIT(A)-3/VSP/2018-19 dated 25.02.2019 for the
Assessment Year (A.Y.) 2013-14 and cross objections are filed by the

assessee in support of the order of the Ld.CIT(A).

2. All the grounds of appeal are related to the levy of penalty u/s 271D
of the Income Tax Act, 1961 (in short ‘Act’). During the course of
assessment proceedings relevant to the A.Y.2013-14, the Assessing Officer
(AO) found that from 01.04.2012 to 11.06.2012, the assessee had received
the amounts in cash of Rs.6,99,12,850/- as loan. Therefore, the Addl.CIT,
Central Range, Visakhapatnam has initiated the penalty u/s 271D of the Act
and issued show cause notice calling for explanation of the assesse as to
why the penalty should not be levied for contravention of provisions of
section 269SS of the Act. In response to the show cause notice, the assessee
filed explanation stating that the company M/s Manoj Vaibhav Gems and
Jewellers Pvt. Ltd., formerly known as M/s Vaibhav Empire Private Ltd.

(VEPL in short) is a trader in bullion and jewellery. It is a sister concern of
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M/s Vaibhav Jewellers, Prop.G.Manoj Kumar (HUF) who undertook gold
savings schemes, had been collecting subscriptions from scheme
subscribers and advancing amounts to the company on account towards
the payments for jewellery redemption purchases made by it’s scheme
subscribers. In view of the arrangement between the company and HUF,
the HUF has been advancing amount to the company and the payments
were made through bank or cheque. In a ghastly incident which took place
on 07.02.2012, the then Chairman and the Managing Director of the
company, Sri G.Manoj Kumar was murdered in Bangalore while carrying
the gold jewellery. Because of the incident, the bank accounts of company
could not be operated as he was holding the power to operate all the
accounts on behalf of the company. Similarly, all the bank accounts of HUF
for which Shri Manoj Kumar was Karta were also halted for similar reason.
It has taken long time to revive the accounts and change the authorised
signatory to new Karta. As the business operations could not be stopped
due to sad demise of Shri Manoj Kumar, the HUF collected the amounts in
cash from scheme subscribers and deposited the cash in company’s
accounts till 11.06.2012. Subsequently, the bank operations were revived
in HUF after the powers of bank operations were given to new Karta Mrs.

GBM Ratna Kumari and from then onwards the payments were made
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through cheques. Since the cash deposits were trade transactions and
accepted due to death of Managing Director during the interim period the
assessee requested to drop the penalty proceedings. The Addl.CIT did not
convince with the explanation of the assesse and verified the books of
accounts and found that the assessee had operated the bank accounts and
made some payments through RTGS on some occasions. Since some
transactions were made through bank during the interim period, the
AddLCIT did not believe the contention of the assesse that the bank
accounts could not be operated due to sad demise of Shri Manoj Kumar.
Therefore, the AddL.CIT held that the assessee did not demonstrate that
acceptance of cash falls under exceptions to section 269SS of the Act, hence,
levied the penalty u/s 271D of the Act for violation of provisions u/s 269SS

of the Act amounting to Rs.6,99,12,850/-.

3. Against the order of the AO, the assessee went on appeal before the
CIT(A) and the Ld.CIT(A) found that the transactions between the assesse
company and the HUF were trade transactions and the same cannot be
held as loan between the assessee and the HUF. There were stray instances
where, the AO found some bank transactions by the HUF, but it is observed

by the Ld.CIT(A) that the payments were made by Vaibhav Jewellers Pvt.
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Ltd., on behalf of the HUF and made journal entries to that effect as
reflected in the ledger account of HUF in the assessee’s books. Therefore,
viewed that there is sufficient and reasonable cause for receiving the cash
from HUF and also given a finding that the transactions in question were
trade transactions, hence cancelled the penalty levied by the AO u/s 271D
of the Act. For the sake of clarity and convenience, we extract relevant part
of the order of the Ld.CIT(A) in para No.5.1 which reads as under :

“5.1. I have considered the penalty order of the Addl.CIT, the submissions of
the appellant and the material placed before me. It is well established law now
that penalty cannot be levied where there is reasonable cause' for transgression
of the statutory provisions. It is for the appellant to show that there is
'reasonable cause' preventing him from acting as mandated by law. In the
presents ease, the "reasonable cause' explained/given by the appellant is the
death of Mr. Manoj Kumar on 07.02.2012 by way of murder at Bangalore. Shri
Manoj Kumar Managing Director (MD) of the appellant company and also the
Karta of Manoj Kumar (HUF). The above facts are not in dispute. Further, it is
not disputed about the scheme subscriptions being run by HUF and subscribers
ultimately receiving/buying gold ornaments from the appellant company. The
contention of the appellant is that on the death of Mr. Manoj Kumar, the bank
accounts of the appellant company and that of HUF which were being operated
by Mr.Manoj Kumar were frozen and payment transactions came to standstill.
The payment transactions in the appellant company accounts were allowed
after completing the formalities by authorizing alternative persons to sign the
cheques. The formalities for authorizing alternative signature for the operation
of bank account of HUF took more time as it also required obtaining new PAN
etc. and the same was operated by new authorised person we.f. 15.05.2012
(561) and 10.07.2012 (Kotak Mahindra Bank). Till that time the cash which
was being collected under various schemes and payable to the company was
paid/deposited in cash by HUF This is a reasonable cause, which prevented the
appellant from collecting/receiving the amounts in cheque as being done
before the murder of Mr. Manoj Kumar and after the new person authorised
sign is in place. The facts stated above are not in dispute. But the case of the
AddL.CIT levying penalty is that certain transactions in cheque were made by
the HUF during the above period and these transactions also could have been
done by cheque. The appellant filed the ledger account copies and vouchers for
the transactions mentioned by Addl. CIT in the order. It is seen that the



6
LT.A. No.275/Viz/2019 and CO No.78/Viz/2019, A.Y.2013-14
M/s Manoj Vaibhav Gems N Jewellers Pvt. Ltd., Visakhapatnam <&

payments were made by M/s.Vaibhav Empire Pvt. Ltd.(appellant company) on
behalf of Manoj Kumar (HUF) and made journal entries to that effect as
reflected in the ledger account of HUF in the appellant's books of account. In
View of the above, it cannot be said that the HUF was making payments
through cheques during the relevant period. The Addl. CIT mistook the above
payments to be made by the HUF. The payments, were made by appellant
company on behalf of HUF after operations in the bank accounts of appellant
were restored. Further, it is mentioned that the appellant issued cheques on
03.04.2012 and 04.04.2012. The same are done after transactions in bank
account of the appellant company were restored. In view of the above factual
position, it is held that the appellant was prevented from 'reasonable cause' for
not obtaining payments through cheques as was being done earlier and
thereafter. Accordingly, once the 'reasonable cause' has been established, no
penalty is leviable. The penalty of Rs.6,99,12,850/- levied u/s.271D is cancelled.”

4, Against the order of the Ld.CIT(A), the department has filed appeal
before this Tribunal. During the appeal hearing, the Ld.DR argued that
there were no possible or justifiable reasons for accepting the cash deposits
and showing them as unsecured loans in the books of accounts of the
assessee, when some transactions were done through bank. The bank
accounts of the assessee company were operated during the period
07.02.2012 to 11.06.2012 and some payments were also made through
bank account during the above period. The Ld.DR further argued that very
fact that the unsecured loans were shown in the books of the company
evidences that the assessee company had accepted the cash loans from
Manoj Kumar, HUF in violation of provisions of section 269SS of the Act,

hence, the Ld.CIT(A) ought not to have accepted the explanation of the
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assessee and thus requested to set aside the order of the Ld.CIT(A) and

allow the Revenue’s appeal.

5. On the other hand, the Ld.AR relied on the orders of the Ld.CIT(A)
and argued that the transactions in questions were trade transactions.
Since the assesse is receiving the payment for jewellery redemption under
the scheme during the interim period, i.e. from the death of Shri Manoj
Kumar, HUF till the date of revival of bank account, the bank accounts could
not be operated and hence whatever cash collected from the scheme was
deposited with the assessee company by HUF. Therefore, the transactions
in question were business transactions and also argued that there cannot
be any better reason than the death of Karta and Managing Director of the
company to take lenient view for dropping the penalty proceedings.
Therefore, argued that the transactions in question were business
transactions on which penalty is not leviable and the death of Managing
Director is sufficient and reasonable cause for accepting the cash, hence
requested to uphold the order of the Ld.CIT(A) and dismiss the appeal of

the revenue.
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6. We have heard the rival contentions and gone through the orders of
the authorities below. There is no doubt that the Managing Director of the
company Shri G.Manoj Kumar who was also the Karta of HUF who was
murdered in an incident on 07.02.2012. Death of Karta and the Managing
Director of the company naturally suspends the bank transactions till such
time, Karta is replaced and authorised signatories are approved by the
Board of Directors for operating the bank accounts. In the case of Karta of
HUF, lot of legal formalities are required to give power of attorney. In the
instant case, Mrs GBM Ratna Kumari is replaced as Karta and explained that
lot of time was taken for revival of the bank account of HUF. Cash deposits
were made by HUF during the interim period of death of Karta till the
revival of bank account of HUF. Though the Ld.Addl.CIT observed that
certain bank transactions were made in the HUF account, the same were
found to be the payments made by the assessee company on behalf of the
HUF. Itis undisputed fact that HUF is undertaking gold savings scheme and
has been collecting the subscriptions from subscribers and advancing
amount to the company for jewellery redemption purchases made by
scheme subscribers. Though it is placed under the unsecured loans, prima
facie, it is business transaction since, HUF has deposited the amounts with

the assesse company for redemption of jewellery purchases under the
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scheme. Therefore, though the assesse has placed the same as unsecured
loans, the cash receipts were trade transactions. The Ld.CIT(A) has also
taken similar view while cancelling the penalty. The department has not
brought on record to show that the cash receipts accepted by the company
do not represent the scheme subscriptions for redemption of the jewellery
as stated by the assesse. The bank transaction stated to have been
examined by the Ld.CIT(A) and given a finding that the company has made
payments on behalf of the HUF. The same was not controverted by the
Ld.DR during the appeal hearing. The assesse has filed the paper book and
in paper book page No.20 to 31 Vaibahv Empire Pvt Ltd(VEPL) account is
furnished by the assessee in the books of HUF. Similarly in page No.33 to 44
the account of Shri G.Manoj Kumar, HUF, Proprietor, Vaibhav Jewellers is
furnished in the books of Vaibhav Empire Private Ltd. From the above
pages of the paper book, we find that all the deposits were settled with sale
of jewellery or the account transfers and thus proved to be trade
transactions. The department also did not bring any material to show that
the cash received by the company was subsequent to the revival of the
bank account in the case of HUF and the transactions were not the trade
transactions. Considering facts of the case, we are of the considered view

that there cannot be any better reason for receipt of cash deposits than the
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death of Karta or Managing Director of the company. It is also not disputed
that all the cash receipts were duly accounted in the books of the assesse as
well as the HUF. There were no unaccounted transactions. Therefore, we
are of the view that there was a sufficient and reasonable cause for
accepting the cash deposits, hence, we do not see any reason to interfere
with the order of the Ld.CIT(A) . Accordingly, we uphold the order of the

Ld.CIT(A) and dismiss the appeal of the revenue.

7. The assessee filed cross objections in support of the order of the
Ld.CIT(A). Since the appeal of the revenue is dismissed, the cross

objections filed by the assessee becomes infructuous, hence dismissed.

8. In the result, appeal of the revenue as well as the cross objections of

the assesse are dismissed.

Order pronounced in the open court on 23r4 November 2020.
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